
Permission needed to enforce a 
Suspended Possession Order

Decision

In the recent case of  Cardiff  County Council v Lee (heard on 19 October 2016), the 
Court of  Appeal held that the landlord’s failure to apply to the court for permission 
before seeking a warrant of  possession, as required by Civil Procedure Rule (CPR) 
83.2 was a procedural defect. The upshot of  this is that landlords seeking to enforce 
a suspended possession order (which will in the main be cases involving of  rent 
arrears and anti-social behaviour) now have to apply to the court for permission to 
do so. In other words, they cannot now proceed simply by completing a Request for 
Warrant of  Possession, but must first obtain the court’s permission to enforce the 
suspended possession order.

Facts

The bare details of  this case are that Cardiff  County Council obtained a 2 year 
suspended possession order (SPO) against the Defendant for breach of  tenancy and 
anti-social behaviour. The Defendant was alleged to have breached the terms of  the 
SPO, and Cardiff  sought to secure an eviction by enforcing the SPO. The Defendant 
applied for a stay of  the warrant, but this was not successful and resulted in an 
appeal to the Court of  Appeal. The appeal was based on the Claimant failing to 
apply for permission to enforce the SPO as demanded under CPR 83.2(3) (e), and 
further, as this was a mandatory requirement, it was unjust for him to be evicted on 
the basis of  the warrant being improperly obtained. 



In 2014 the CPR were amended to include 83(2) which states:

“(1) This rule applies to –
 (d) warrants of  possession.

(3) A relevant writ or warrant must not be issued without the permission of  the  
 court where –
 (e) under the judgment or order, any person is entitled to a remedy subject   
 to the fulfilment of  any condition, and it is alleged that the condition has  
 been fulfilled;”

The Court of  Appeal even considered the possible reasoning behind the introduction 
of  this rule and thought it may have been to address the Southwark LBC v Brice 
decision, that the issue of  a warrant is an “administrative act and not a judicial 
process”. The demands made of  landlords by CPR 83(2) puts the matter back in the 
hands of  the Court and a Claimant landlord must ask for and obtain permission to 
enforce a SPO and to justify the permission by evidence of  the breach of  the SPO 
which will need to be attached to the application.

The Court also considered CPR Rule 3.10 and stated that an error of  procedure 
(e.g. failing to apply for permission to enforce a SPO) did not necessarily invalidate 
any step in the proceedings, as in the Cardiff  case. The court can make an order 
to remedy the error but this will turn on the facts of  each case. For example,  if  the 
tenant applies to the court for a stay of  execution and the landlord submits evidence 
as to why the warrant should not be stayed, then the Court may remedy the error of  
the landlord of  not initially asking for permission to enforce the SPO, for instance, 
if  the tenant has not been prejudiced. If, however, an application is made by a 
tenant to re-enter premises where a warrant was issued for breach of  a SPO and the 
landlord did not apply to court for permission to enforce the order, then it is likely 
that the Court may  consider the landlord’s failure to apply for permission as an 
abuse of  process.

What do you need to do? 

Landlords will need to give serious consideration to  the possible consequences  
of   issuing a Request for Warrant of  Possession of  Land for an alleged breach of   
a SPO, without first applying to court for permission to do so. Therefore:

•   An application for permission should be made by completing form N244. 
Evidence of  the breach must be provided either in the body of  the N244 or in  a 
separate witness statement. The application can be made “without notice” to the 
Defendant and will incur a Court fee of  £100.

•   You may want to consider issuing the application for permission and the Request 
for a Warrant of  Possession at the same time. Hopefully, the Judge will consider 
the application for permission, and if  granted, the Request for Warrant will be 
sent to the bailiff  for issue.
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•   It is possible the rules committee may consider amending the Request for 
Warrant of  Possession (N325), so that it will allows for the landlord to apply for 
permission at the same time.  

We do not know if  permission to appeal the decision was sought and if  so whether 
it was granted. It seems that permission is required when seeking to enforce a SPO 
and it can be issued on a without notice basis.  Failure to apply for permission, if  
not remedied on the application of  the tenant to stay the warrant will be considered 
on a case by case basis and no assumption can be made it will be granted. If  a 
Warrant of  Possession is obtained without permission and subsequently enforced 
and the tenant applies to “re-enter” the property, then the landlord’s failure to 
obtain  permission is likely to provide the tenant with grounds that there was an 
“abuse of  process” enabling the Warrant to be set aside.
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