
It’s never too late...

David Gethin, Associate Solicitor in the Housing 
Management Department acted for the Respondent 
Landlord, Helix Housing Association.

I shall preface this article by saying “yes, sometimes 
it is too late”.  However on the occasion of Hill v Helix 
Housing Association [2017] UKUT 0238 (LC), the Upper 
Tribunal found that no, it is not.

Background

Mr Hill has the benefit of a tenancy granted under the 
Rent Act 1977. No new regulated tenancies have been 
capable of being granted since the commencement of 
Part 1 of the Housing Act 1988 on 15 January 1989. 

Following a temporary decant whilst works were carried 
out to his home, Mr Hill decided to remain in the decant 
property at which point Helix applied to register the 
rent.

Since the previous Rent Act tenant left the property 
in 1993, Helix had not cancelled the registration and 
so despite an assured tenant living there for some 
significant time, when Mr Hill moved in the registered 
rent still applied. Helix took steps to apply to register 
a new rent for the property. Regrettably Helix did not 
complete the rent registration form correctly; they 
failed to record the significant works and alterations 
carried out to the property since the last registration 
in 1992 that meant the Rent Acts (Maximum Fair Rent) 
Order 1999 (“the 1999 Order”) should not apply.

Nonetheless the Rent Officer did register the new rent 
in accordance with the Helix’s suggested rent of £345 
per fortnight. Mr Hill sought a determination by the First-
tier Tribunal (“F-tT”). Helix failed to attend the inspection 
of the property, to make written submissions or to 
attend the hearing.

The F-tT determined that absent evidence otherwise, 
the 1999 Order applied and the registered rent should 

be set £95.50 per fortnight (“the Original Decision”) 
having regard for the formula in the 1999 Order which 
caps the permitted increase to the rate of increase in 
UK RPI since the previous registration plus 5%.

Helix immediately sought permission to ‘appeal’ the 
decision on the basis that there had been installation 
of central heating and significant refurbishment of the 
property including re-modelling it from a 3-bed to a 
2-bed property since the last registration in 1992 (“the 
Improvements”) such that the cap should not apply. 

The F-tT found that the ground of ‘appeal’ was likely 
to succeed and so was entitled to exercise its power 
under rule 55(1) of the Tribunal Procedure (First-tier 
Tribunal) (Property Chamber) Rules 2013 (“the 2013 
Rules”) to review its decision. It did so and decided 
that the capping mechanism under the 1999 Order 
did not apply as the Improvements would increase 
the registered rent by more than 15% threshold. The 
registered rent was to be set at £345 per fortnight 
(“the Reviewed Decision”).

Mr Hill applied for permission to appeal and was 
refused. He applied to the Upper Tribunal and the 
Deputy President granted permission and elucidated the 
grounds of appeal as follows:

1.   that the F-tT exceeded its jurisdiction to review the 
original decision as Helix did not specify a ground 
of appeal, but merely put forward evidence of the 
Improvements that had not been put before the F-tT 
despite several opportunities to do so; and

2.   that it was unclear that there was evidence before 
the F-tT of the Improvements.

Helix failed to file and serve a Respondent’s notice, 
despite being granted an extension, before seeking 
legal advice.



The appeal

On receiving legal advice for the first time in this 
matter, Helix conceded both grounds of Mr Hill’s appeal 
against the Reviewed Decision; however, it was argued 
that the matter should be remitted to the F-tT for a 
redetermination rather than for the Original Decision of 
£95.50 per fortnight to be reinstated.

The Deputy President considered why the material 
placed before the F-tT by Helix after the Original 
Decision was made was not sufficient to engage its 
power to review.

In Railtrack plc v Guinness Limited [2003] EWCA Civ 
188, an appeal from the Lands Tribunal, Carnwath LJ 
explained at paragraph [51] that an appeal on law may 
be available where the decision reached is “upon an 
incorrect basis of fact” arising from misunderstanding 
or ignorance (see R (Alconbury Ltd) v Secretary of State 
[2001] 2 WLR 1389, 2001 UKHL [53] per Lord Slynn).

At paragraph [66] in E v Secretary of State for the 
Home Department [2004] EWCA Civ 49, Carnwath LJ 
was again responsible for explaining that “the time has 
now come to accept that a mistake of fact giving rise 
to unfairness is a separate head of challenge in an 
appeal on a point of law”. 

The Court of Appeal went on to consider the 
circumstances in which new evidence might be 
admitted on an appeal to provide a tribunal had 
mistaken the facts, but generally Ladd v Marshall 
principles apply; new evidence will not be admitted on 
an appeal where it could and should have been made 
available to the tribunal at the time of its  
original decision.

On the facts of this case, Helix had failed to do so and 
so the F-tT could not admit evidence and rely on it to 
establish the existence of a ground of appeal on a point 
of law with such strong prospects of success to allow it 
to exercise its power to review. The starting point would 
be that the Original Decision should be reinstated.

The next question before the Deputy President was 
whether or not there was some basis upon which the 
Original Decision could properly be set aside.

Fortunately for Helix, the Deputy President found 
that the Original Decision fell short of providing an 
explanation with sufficient clarity to enable the parties 
to understand how the F-tT had reached the conclusion 
that despite the installation of central heating since the 
previous registration, the statutory cap applied (see 
Llepojevic v University of Cambridge Accommodation 
Service [2017] UKUT 213 (LC) concerning the standard 
of reasons required in cases of this nature and the 
explanation given by Henry LJ in Flannery v Halifax 
Estate Agencies Limited [2000] 1 All ER 373, 377J).

Comment

When faced with an unfamiliar area of law (Helix’s 
officers had no experience of registering a new rent), 
always consider whether or not to seek specialist 
advice.

The insufficient clarity in the F-tT’s reasons in the 
Original Decision has handed the landlord the 
opportunity to put forward a properly argued case at 
the redetermination. The failure to engage and properly 
explain the landlord’s position would otherwise have 
been an expensive mistake.
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