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Unlawful Subletting of 
Social Housing

Following a recent decision at the High Court in the 
case of Poplar HARCA -v- Begum & Rohim, social 
landlords have now been given clear direction on 

how to seek Unlawful Profits Orders (UPOs).
It was the Appellant’s primary case that the 
Respondents had moved in with the First Respondent’s 
mother and were illegally subletting the whole of their 
two bedroom flat and were making a profit as a result 
of the subletting. The Respondents were in receipt 
of full housing benefit. An alternative claim was also 
submitted on grounds 10, 12 and 14 of Schedule 2 to 
the Housing Act 1988, for breaches of tenancy.
The Recorder presiding at the County Court though 
found that they had not sublet nor parted with 
possession, and it was only because they could not 
afford the rent of over £600.00 per month and were 
living in cramped conditions in any event that they had 
moved out. The Recorder dismissed the primary case 
and granted a suspended possession order but no 
UPO.
On appeal, the Appellant argued that the Recorder’s 
decision was flawed, not least because the subletting 
was apparent and for profiteering reasons (particularly 
when full housing benefit was being received) and there 
was no evidential basis therefore for the Recorder 
to have found otherwise and not grant outright 
possession or a UPO as a result. Turner J presiding 
at the High Court agreed with this, commenting “it is 
not compassionate to allow profiteering fraudsters 
indefinitely to continue to occupy premises and 
thereby exclude from such accommodation more 
needy and deserving families”.
Turner J overturned the suspended possession order 
and granted outright possession instead. As to the 
UPO, he granted one to the Appellant, so ordering the 
Respondents to pay over the profits made from the subletting. 

More importantly though, he gave guidance as to a 
two-step process to consider when applying for an 
UPO: 
      Step 1
      Firstly it will need to be ascertained as to the total 

amount the tenant had received as a result of 
subletting or parting with possession or the whole 
or part of the property. In doing so all income 
from the subletting as well as all housing benefit, 
discretionary housing payments, housing element 
of universal credit and any other housing related 
incomes and benefits should be considered

  Step 2
   Deduct from the total amount ascertained in step 

1, any amounts paid by the tenant as rent to the 
landlord (including towards service charges) for the 
alleged period of subletting.

The final amount is the unlawful profits to be claimed 
for, and in coming to this figure housing benefit should 
be considered at both steps above. Therefore, if a 
tenant is in receipt of full housing benefit and sublets 
a property for a six month period for an additional 
£500.00 a month, and is only paying £100.00 a 
month towards a monthly rent of £500.00, the total to 
claim from him is £900.00 a month for that six month 
period.
Subletting continues to be a major issue for landlords 
and UPOs will be a key tool in combatting it. This 
new guidance will better equip landlords to recover 
significant losses, and hopefully send a clear message 
as to the consequences of subletting.

If you require further information on the Unlawful Profit Order 
please contact Raihan Khoyratee on 020 8768 7095, or 
email rkhoyratee@batchelors.co.uk
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Batchelors’ News

We are delighted to welcome Sevim to 
the Housing Management team. Sevim 
specialises in acting for registered 
providers, private landlords and local 
authorities on a variety of housing law 
matters including possession proceedings 
based on anti-social behaviour, breach of 
tenancy and disrepair as well as on notice 
and urgent injunction applications.  Sevim 
has over 8 years’ experience working 
within the social housing sector.

Big Congratulations to 
Raihan Khoyratee...

Farewell to Thelma Griffin...

If you would like to speak to a member of our Housing Managment Team 
please do not hesitate to contact us

Welcome to Sevim Devlin

....on his rececnt qualification to Solicitor. Raihan has worked within the Housing 
Management team for over two years and specialises in advising on injunction 
applications, possession proceedings and disrepair claims.

....who sadly left the firm to make an exciting move to University to complete her 
Masters Degree. We wish Thelma all the best with her studies.
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Birmingham City Council v. 
Jermone Jones and Others
You may well be familiar with this case as it 
has received a fair amount of media coverage 
over the last couple of weeks.  The case is 
considered a landmark ruling, as it is believed 
to be the largest group gang injunction ever 
secured in England and Wales.  Birmingham 
City Council, working in conjunction with 
West Midlands Police, secured injunctions 
against 18 men suspected of involvement in 
serious criminal activity involving gun and drug 
offences.  
This is also a particularly good example of the 
agencies working together as the preparation 
of the case involved over 80 witnesses 
from the Home Office and Police; in addition 
steps were taken to restrict the use of the 
respondents’ vehicles and mobile phones in an 
attempt to restrict their activity in Birmingham.
The injunctions were issued under Part 4 
Policing and Crime Act 2009, as well as an 
Anti-Social Behaviour Injunction Order under 
Part 1, Anti-social Behaviour Crime and 
Policing Act 2014.  Part 4, of the Policing 
and Crime Act 2009 grants powers to a 
Chief Officer of a police area/Chief Constable 
of the British Transport Police or a local 
authority, to apply for an injunction order 
to prevent gang-related violence and drug 
dealing activity against a respondent aged 14 
or over, as long as two conditions are met.   
The two conditions are:
1.   The Court is satisfied on the balance of 

probabilities that the respondent has 
engaged in or has encouraged or assisted 

     (a)  gang-related violence, or

     (b)  gang-related drug dealing activities.
2.   The Court thinks it is necessary to grant 

the injunction for either or both of the 
following purposes –

     (a)   to prevent the respondent from engaging 
in, or encouraging or assisting, gang-
related violence or gang-related drug 
dealing activity;

     (b)  to protect the respondent from gang-
related violence or gang-related drug 
dealing activity.

It is interesting that a number of issues were 
considered in this case including the right of 
freedom of expression under Article 10 of 
the European Convention on Human Rights. It 
was, however, found that the granting of the 
injunctions were proportionate interference 
with the right to this freedom.  A number of 
the respondents had taken part in music 
videos which the Council considered both 
“provocative and inflammatory”.  
It appears from the accounts that the 
investigations were ongoing for a couple of 
years with the police and the local authority 
trying to interrupt the gang’s criminal/anti-
social behaviour from the Summer of 2015 
and into 2016.  Further, the police confirmed 
they were working closely with Birmingham 
City Council as well as other agencies in order 
to secure these injunctions.  

Importantly, and interestingly, both the local 
authority and the police say that they will 
continue to work with these men if they wish 
to change their gang lifestyle.

For further information please contact Andrew Harmer on 
020 8768 7061, or email aharmer@batchelors.co.uk

Book your place today, 
£25 (+VAT) per session

Leasehold Update  
Thursday 12 October 2017
We will provide an update on current 

issues concerning leasehold management 
law including debt recovery against 

leaseholders and shared-owners, Section 
146 Notices, fire safety and rights issues.

Housing Management Update 
Thursday 9 November 2017 
This seminar will provide an update on 
recent changes and developments in 

housing law and will cover many topics 
including Possession Claims, Disrepair, 

Section 21 Notices and Anti-Social 
Behaviour.

Nightmare Development Sites
Thursday 23 November 2017 

We will examine some of the key problems 
confronted by developers on nightmare 
sites and will identify the legal issues 

connected to them, including encroachment 
problems, restrictive covenants,rights 

issues and contamination.

We will be hosting a series of three half-
day training seminars aimed at officers 
and managers working for registered 
providers. Each seminar will be delivered 
by highly experienced solicitors of the 
firm and  will focus on  offering practical 
guidance as well as providing an update on 
recent developments and changes to the 
law on each subject area.

 
Join us from 1pm for registration 
and a buffet lunch, followed by 
the seminar from 2pm to 5pm 

 
Venue: The Room at the Oxo 

Tower, Oxo Tower Wharf, South 
Bank, London SE1 9GY  

(access instructions will be provided 
with booking confirmation once 

payment is received)

To book your place please 
contact  

Bonnie Williamson on  
020 8768 7013, or  

bwilliamson@batchelors.co.uk

Orders for Possession made in the County Court are 
typically enforced by the County Court bailiff; one 
traditional exception being orders made in trespasser 
proceedings where the transfer up to the High Court 
Enforcement Officers (Sheriffs) is usually made as a 
matter of course.  
When the County Court bailiff is used, it is rare for an 
eviction to take place earlier than four weeks after the 
application for Warrant of Possession has been submitted, 
and sometimes a wait of more than eight weeks is 
required.  This is often frustrating for the landlord who 
has already been through a lengthy process to obtain the 
Possession Order, especially if the tenant is not paying 
rent and there is little chance of recovering arrears.
Applications for High Court enforcement of “regular” 
Possession Orders are becoming more popular as 
landlords perceive the speed of recovery of possession 
as outweighing the extra cost that will be required.   

County Court enforcement of Possession Orders
No application for County Court enforcement can be 
made before the date on which the Defendant is required 
to deliver up possession under the Court Order has 
passed (this is the same with High Court enforcement).  
Accordingly, if the occupant was ordered to leave within 
14 days, it is only on the 15th day that a Bailiff Application 
could be submitted.  The difference with the High Court 
Enforcement approach is that it is not necessary to wait 
until the typed-up version of the Court Order has been 
received.  This is an important practical difference as it 
can sometimes take up to four weeks for a busy Court 
office to send the Possession Order to the landlord.  
Though an explanation can be made to the Judge, at the 
hearing, as to the importance of the Possession Order 
being drawn up quickly, this often does not result in the 
Possession Order arriving any more quickly.  Where the 
Possession Order is ‘forthwith’, instructing the County 
Court Bailiff has a distinct advantage for this reason alone 
(the ball gets rolling more quickly).
The Bailiff’s fee is currently £121.  Drafting the Bailiff 
Application is a 10-minute job.  Though some County 
Courts will also require completion of Risk Assessment 
sheets, solicitor’s fees for carrying out all work in 
instructing the Bailiff and advising their client of the 
appointment date is unlikely to exceed the equivalent of 
one hour. This approach is therefore comparatively cheap. 
 
High Court Enforcement
As mentioned above, High Court Enforcement was 
typically only used where extensive manpower was 
required (for example, to clear a large travellers’ site or 
large scale protest squat).  The High Court Enforcement 
Officers would attend to recover possession of the land 
around seven days after the Possession Order was made, 
and it is this timescale that landlords are now seeking in 
non-trespasser matters.
Section 42(2) of the County Courts Act 1984 does, 
indeed, give the County Court the power to transfer any 
proceedings to the High Court for enforcement.  There 
is little guidance as to when and how the County Court 
Judge should exercise their discretion to transfer to the 

High Court for enforcement.  The landlord will be on fairly 
safe ground if it is able to convince the Judge that quick, 
High Court enforcement is needed as there is a danger to 
the property or to neighbours from the occupant, once 
the Possession Order has been made.  
Increasingly, County Courts are allowing the explanation 
to be that a quick enforcement is necessary (it is 
almost certain that the County Court will accept that 
enforcement by the High Court will be faster) as the 
landlord is not going to be able to recover damages for 
use and occupation from the occupant and so the landlord 
should be able to seek faster High Court enforcement.   

Procedure
If it is known at the outset of the proceedings that it is a 
matter where the landlord wants High Court enforcement, 
it is best to make a separation application, as part of the 
possession proceedings, that the landlord has permission 
to transfer up to the High Court for enforcement in the 
event that a Possession Order is made. That application 
can then be considered at the same time as the claim for 
possession. Though the application could be submitted 
after the Possession Order is made, this is bound to 
take several weeks and will not result in any reduction in 
timescale over the County Court bailiffs.
Some landlords will not make a written application, rather 
their representatives will make an oral application at the 
hearing immediately after the Possession Order is made.  
Sometimes this approach is successful and has the 
benefit of being free.  However, it comes across as being 
somewhat speculative.  If the landlord is serious about 
obtaining permission for High Court enforcement, then 
its chances of obtaining that permission will be better if 
the application has been made in writing so that both the 
Court and the Defendant have had a chance to consider 
the issue in advance.
If permission for High Court enforcement is given then, once 
the Possession Order arrives, the matter can be transferred 
to the Sheriff’s office to deal with the remaining paperwork 
and to carry out the eviction.  Typically the eviction will 
be carried out within about two weeks of the Possession 
Order becoming available, at a cost of about £600 over 
and above the County Court route (though not including 
the cost of the application for permission to transfer). 

In conclusion

The bottom line is that High Court enforcement is likely to 
result in recovery of possession of a property 3-6 weeks 
more quickly than the County Court equivalent, at an 
additional cost of £600 - £1,000 (depending on whether a 
formal written application for permission is made).
It is up to the landlord to decide whether this is worthwhile, 
though combatting accrual of arrears is unlikely, in itself, 
to warrant High Court enforcement.  Circumstances in 
which it may be worthwhile are at the conclusion of a 
particularly unpleasant/high profile anti-social behaviour 
matter, or where the property is due to be re-developed 
and the tenant’s continued presence is causing delay.  

For further information please contact Nick McKnight on  
020 8768 7023, or email nmcknight@batchelors.co.uk

High Court Enforcement of 
Orders for Possession  
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Unlawful Subletting of 
Social Housing

Following a recent decision at the High Court in the 
case of Poplar HARCA -v- Begum & Rohim, social 
landlords have now been given clear direction on 

how to seek Unlawful Profits Orders (UPOs).
It was the Appellant’s primary case that the 
Respondents had moved in with the First Respondent’s 
mother and were illegally subletting the whole of their 
two bedroom flat and were making a profit as a result 
of the subletting. The Respondents were in receipt 
of full housing benefit. An alternative claim was also 
submitted on grounds 10, 12 and 14 of Schedule 2 to 
the Housing Act 1988, for breaches of tenancy.
The Recorder presiding at the County Court though 
found that they had not sublet nor parted with 
possession, and it was only because they could not 
afford the rent of over £600.00 per month and were 
living in cramped conditions in any event that they had 
moved out. The Recorder dismissed the primary case 
and granted a suspended possession order but no 
UPO.
On appeal, the Appellant argued that the Recorder’s 
decision was flawed, not least because the subletting 
was apparent and for profiteering reasons (particularly 
when full housing benefit was being received) and there 
was no evidential basis therefore for the Recorder 
to have found otherwise and not grant outright 
possession or a UPO as a result. Turner J presiding 
at the High Court agreed with this, commenting “it is 
not compassionate to allow profiteering fraudsters 
indefinitely to continue to occupy premises and 
thereby exclude from such accommodation more 
needy and deserving families”.
Turner J overturned the suspended possession order 
and granted outright possession instead. As to the 
UPO, he granted one to the Appellant, so ordering the 
Respondents to pay over the profits made from the subletting. 

More importantly though, he gave guidance as to a 
two-step process to consider when applying for an 
UPO: 
      Step 1
      Firstly it will need to be ascertained as to the total 

amount the tenant had received as a result of 
subletting or parting with possession or the whole 
or part of the property. In doing so all income 
from the subletting as well as all housing benefit, 
discretionary housing payments, housing element 
of universal credit and any other housing related 
incomes and benefits should be considered

  Step 2
   Deduct from the total amount ascertained in step 

1, any amounts paid by the tenant as rent to the 
landlord (including towards service charges) for the 
alleged period of subletting.

The final amount is the unlawful profits to be claimed 
for, and in coming to this figure housing benefit should 
be considered at both steps above. Therefore, if a 
tenant is in receipt of full housing benefit and sublets 
a property for a six month period for an additional 
£500.00 a month, and is only paying £100.00 a 
month towards a monthly rent of £500.00, the total to 
claim from him is £900.00 a month for that six month 
period.
Subletting continues to be a major issue for landlords 
and UPOs will be a key tool in combatting it. This 
new guidance will better equip landlords to recover 
significant losses, and hopefully send a clear message 
as to the consequences of subletting.

If you require further information on the Unlawful Profit Order 
please contact Raihan Khoyratee on 020 8768 7095, or 
email rkhoyratee@batchelors.co.uk
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please do not hesitate to contact us

Welcome to Sevim Devlin

....on his rececnt qualification to Solicitor. Raihan has worked within the Housing 
Management team for over two years and specialises in advising on injunction 
applications, possession proceedings and disrepair claims.

....who sadly left the firm to make an exciting move to University to complete her 
Masters Degree. We wish Thelma all the best with her studies.
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