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In response to the extreme pressure on 
housing stocks in the London area, a system 
of housing zones has been introduced to 

deliver thousands of affordable new homes. 
However, in a decision of importance to 
property professionals, the High Court has 
overturned Bromley town centre’s designation 
as a housing zone.

The scheme is designed to unlock and 
accelerate housing delivery in the capital and 
to provide more affordable homes for working 
Londoners. It is a requirement for designation 
that local authorities must deliver a minimum 
of 1,000 new homes on brownfield sites within 
each zone. Bromley was one of 31 housing 
zones approved by the Mayor of London and its 
designation brought the promise of more than 
£27 million in funding from the Greater London 
Authority (GLA).

Bromley’s successful bid for designation was 
based on delivery of 1,150 new homes, of which 
35 per cent were expected to be affordable. 

However, a property company feared that its 
promotion of its land holdings in the area for 
housing would be prejudiced by the designation 
and mounted a judicial review challenge.

In upholding the company’s arguments, the 
Court found that, on a true reading of the 
scheme’s prospectus, Bromley’s bid did not 
comply with the requirement that at least 1,000 
new homes would result from the designation. 
A number of housing projects that were already 
in the pipeline had wrongly been included in the 
figure of 1,150 although they did not require 
GLA intervention and were unconnected to the 
housing zone designation. When they were 
removed from the equation, the number of new 
homes that would be delivered in Bromley fell 
below 1,000. The town had thus not met the 
criteria for designation.

For further information contact  

Steve Wilbourn on 020 8768 7080,  

or email swilbourn@batchelors.co.uk
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Having Building Work Done? 
Be Smart and put the 
Contract in Writing!

There is still a tendency towards informality 
in domestic building contracts, although the 
potentially dire consequences of not having a 
written agreement should be common knowledge. 
In one case, a couple and their builder became 
mired in costly litigation that could have been 
avoided had a lawyer been consulted at the 
outset.

The couple paid £375,000 for a house with the 
intention of completing its conversion into two 
homes. They employed a builder who knew the 
woman’s father and issued his instructions largely 
orally or by text. A dispute arose as to how much 
was owed to the builder and as to whether any of 
the work that he had carried out was defective. 
In the absence of a written contract, they could 
not even agree on the rate of VAT that should be 
applied to the builder’s invoices.

After the builder launched proceedings, both 
sides raised numerous detailed issues concerning 
the progress of the project, right down to the way 
in which bi-folding doors had been fitted. After 
assessing the value of the builder’s work, and 
making deductions for defects and other matters, 
a judge found that the couple owed him just over 
£44,000, to which VAT at 17.5 per cent would 
be added.

The facts of the case emerged as the Court of 
Appeal dismissed both the couple’s appeal and 
the builder’s cross-appeal against that decision. 
The Court praised the manner in which the judge 
had dealt with a fractious piece of litigation in 
which entirely disproportionate legal costs had 
been incurred.

If you have been affected by any of these issues and would 
like to speak to a member of our Property team, please 

contact us on 020 8768 7000
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Conditions attached to planning 
permissions can be highly restrictive 
and can even prevent changes of use 
that would otherwise be automatically 
permitted. The Court of Appeal made that 
point in scotching a developer’s hopes of 
converting an office block into 127 studio 
flats.

The block dated from the 1980s and, after 
over 30 percent of its offices fell vacant, 
the developer proposed to subdivide the 
building into flats. That change of use 
would normally have been permitted by 
the Town and Country Planning (General 
Permitted Development) Order 1995 and 
would not have required planning consent.

However, a planning condition that had 
been imposed in 2005 restricted the 
block’s use solely to business purposes. 
In reliance on that condition, the local 
authority refused to grant the developer a 
certificate of lawful development and that 
decision was subsequently upheld first by 
a government planning inspector and then 
by the High Court.

In dismissing the developer’s challenge 
to the latter decision, the Court of Appeal 
noted that, as a matter of law, the ability to 
rely upon the Order can be precluded by a 
planning condition. On a true interpretation 
of the condition, it had that effect and full 
planning consent was thus required for the 
proposed change of use.

For further information contact  

Mithun Rabheru on 020 8768 7043,  

or email mrabheru@batchelors.co.uk

Planning laws are complex and, before putting 
one brick upon another, it is always wise to seek 
professional advice. In one case that proved 
the point, a couple who almost doubled the 
size of their country cottage without planning 
permission were ordered to demolish the entire 
building.

The couple had knocked down a large part of 
the cottage and replaced it with a new house 
that had a floor area almost 70 per cent larger 
than the original and an internal volume nearly 
100 per cent bigger. The property was in the 
Green Belt and the local authority’s response 
was to issue an enforcement notice requiring 
them to level the building to the ground.

The notice was later upheld by a government 
planning inspector on the basis that the works 
had gone beyond merely extending or enlarging 
the cottage and that the end result was a 
‘new’ building that was fundamentally different 

from its predecessor. Although it did not have 
a harmful visual impact or interfere with any 
important views, it was, by definition, harmful to 
the openness of the Green Belt. The inspector’s 
ruling was subsequently upheld by the High 
Court.

In dismissing the couple’s challenge to the latter 
ruling, the Court of Appeal rejected arguments 
that the inspector had failed to adequately 
consider alternatives to the building’s complete 
demolition. The inspector was entitled to find 
that it was an integrated whole and could not be 
split into acceptable and unacceptable parts. 
The house was an inappropriate development 
in the Green Belt and there were no very special 
circumstances that justified its retention.

For further information contact  

Leo Stevens on 020 8768 7034,  

or email lstevens@batchelors.co.uk

Disagreements between neighbours can usually 
be resolved with a little legal advice and goodwill 
on both sides. However, in one case where that 
sadly did not happen, a homeowner was left 
facing a six-figure legal costs bill after an abortive 
attempt to make an elderly couple move their 
garden shed and raised flower bed.

The man claimed that the structures encroached 
on a right of way giving access to the rear of his 
property. A land conveyance dating back to 1923 
stated that the right of way should be 16 feet in 
width and he launched proceedings on the basis 
that the shed and flower bed had reduced that to 

10.5 feet, creating a bottleneck that could not be 
passed by larger vehicles.

In rejecting his claim, however, a judge noted 
that the shed had been in place for more than 
30 years, and the flower bed for over 40 years, 
and that their presence pre-dated construction of 
his home. When he purchased the plot on which 
his property was built it could not have been 
envisaged that he would enjoy a right to drive 
vehicles over structures that were already in situ.

In dismissing his challenge to that ruling, the 
Court of Appeal noted that there was no reference 
to a width of 16 feet in the conveyance by which 
he acquired the building plot in 2007. By that 
date the shed and flower bed had already been in 
place for decades. The man was ordered to pay 
the legal costs of the case, estimated at about 
£140,000.

For further information contact  

Steve Wilbourn on 020 8768 7080,  

or email swilbourn@batchelors.co.uk

Neighbours’ Row Over Garden 
Shed Costs £140,000

Couple Ordered to Demolish 
House Built Without 
Planning Permission

Flats Development 
Founders on 

Planning 
Condition Rock

If your life is blighted by noisy or abusive 
neighbours, a good lawyer can restore your 
peace and ensure that the wrongdoers are 
punished. In one case, a social tenant whose 
next-door neighbours were assailed by loud 
music, shouting, swearing and banging received 
an eight-week prison sentence.

The mother of three children had been arrested 
several times for breaching a court order 
that required her to keep the noise down. Her 
behaviour had continued despite warnings and 
the straw that broke the camel’s back was her 
persistent playing of the same popular song, over 
and over again, at high volume.

In jailing her for contempt of court, a judge found 
that she had shown ungovernable animosity 
towards her perfectly decent and respectable 
neighbours and subjected them to wholly 
unacceptable levels of disturbance. He warned 
her that if she failed to respect her neighbours’ 
rights and to behave as a responsible adult in 
future, she could look forward to further time in 
prison.

Life made a Misery by 
Noisy Neighbours? 

You are not Powerless!  
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